Nnited States Denate

WASHINGTON, DC 20510

July 22,2024
The Honorable Jonathan Kanter The Honorable Jessica Rosenworcel
Assistant Attorney General Chair
Antitrust Division Federal Communications Commission
United States Department of Justice 45 L Street, NE
950 Pennsylvania Avenue, NW Washington, D.C. 20554

Washington, D.C. 20530

Dear Assistant Attorney General Kanter and Chair Rosenworcel:

We write to urge you to closely scrutinize T-Mobile’s proposed acquisition of UScellular.! As an
antitrust enforcer, the Department of Justice (DOJ) should challenge the deal if it substantially
reduces competition. As the nation’s primary telecommunications regulator, the Federal
Communications Commission (FCC) should not approve the transfer of UScellular’s licenses to
T-Mobile if it does not serve “the public interest, convenience, and necessity.”

Since T-Mobile acquired Sprint in 2020, three carriers have controlled essentially the entire
national mobile wireless service market.” If approved, T-Mobile’s proposed $4.4 billion
acquisition of UScellular’ would further deplete competition in the industry, combining the third
and fourth largest wireless carriers (by facilities-based subscribers)® and giving T-Mobile access
to four million new customers.” Additional consolidation in the market would have far-reaching
effects, reducing choices for consumers, further concentrating wireless spectrum holdings, and
potentially leading to higher prices and other harms for consumers across the country.
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Not only do the companies fail to acknowledge the anticompetitive nature of their deal, but T-
Mobile also appears to be proud of its record of rolling up competitors. In its press release
announcing the proposed acquisition, T-Mobile declares that it has “a proven industry-leading
track record of bringing companies together in the name of enhanced connectivity, choice, and
value for consumers,” specifically citing its MetroPCS and Sprint takeovers in the past decade.®
As recently as April of this year, T-Mobile also acquired Mint Mobile’—adding yet another
service provider to its ranks, eliminating a competitor, and further reducing choices for
consumers.

T-Mobile’s 2020 Merger with Sprint Limited Competition and Harmed Consumers

Contrary to unproven claims about the purported benefits of consolidation, the evidence shows
that, time and time again, mergers drive up prices and decrease quality of service. Analysts and
legal experts raised concerns about the four-to-three T-Mobile and Sprint merger when it was
first discussed in 2014,'° and again when the transaction was announced in 2018. We opposed
the merger and warned that it would give “the three remaining members of th[e] exclusive club

. every incentive to shut the door on new members, happily divide the market, and collect ever-
rising monthly rents from wireless subscribers with few real alternatives.”"

The foreseeable and harmful effects of the 2020 merger have already materialized, and we urge
you to heed these lessons carefully as you assess T-Mobile’s latest acquisition. A class action
suit filed in June 2022 charged that decreased competition resulting from the T-Mobile/Sprint
merger caused cell phone costs for AT&T and Verizon customers to go up by billions of
dollars.” U.S. wireless customers have long paid some of the highest prices in the world," and
T-Mobile’s acquisition of Sprint eliminated a low-cost carrier from the market, reducing the
competitive pressure on the remaining national wireless carriers to aggressively compete to
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lower their prices. While mobile wireless plan prices across the globe have steadily fallen in
recent years, the decline in U.S. prices slowed in the aftermath of the T-Mobile/Sprint merger, '
serving as a warning against increased consolidation in the wireless market.

In order to push the Sprint merger through, T-Mobile agreed to lock in pricing for three years."
This commitment recently expired,'® and the company appears to be wasting no time: an internal
T-Mobile memo revealed that the company planned to raise rates for customers on older plans
starting on June 5, 2024."” Accordingly, over the past month, batches of customers have received
notifications about “imminent” rate increases.'® The company has also separately introduced a
new assortment of more expensive rate plans."”

Although T-Mobile executives have attempted to blame price increases on inflation,” the
company has significantly increased its profits.?' In 2023, T-Mobile’s $8.3 billion income
represented “industry-leading growth of 221%” year-over-year.** In 2023, T-Mobile paid its
CEO Mike Sievert more than $37 million.” T-Mobile has also promised shareholders $19 billion
in stock buybacks over the next five quarters.*

In addition to hurting consumers, the T-Mobile/Sprint merger has hit the companies’ employees
particularly hard. Despite promising to be “jobs-positive from Day One” of the merger,” T-
Mobile has since conducted numerous rounds of layoffs, firing thousands of employees since its
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acquisition of Sprint, including 5,000 in the fall of 2023 just two weeks before announcing
extensive stock buybacks.”

T-Mobile’s Acquisition of UScellular Would Further Reduce Competition

Given the already high level of market concentration in the wireless industry, the harmful effects
described above would only be intensified by T-Mobile’s acquisition of UScellular. Prior to
approving the T-Mobile/Sprint merger, DOJ conceded that at least four competitors would be
necessary to prevent harm to consumers, arguing that “the reduction in the number of nationwide
providers from four to three” would likely “lead to lessened competition due to an enhanced risk
of anticompetitive coordination,” and would “result in higher nationwide prices.”” When it
reversed course and decided to approve the merger, it tried to create a fourth competitor by
requiring that the two companies divest certain assets to DISH Network Corporation (“DISH”), a
satellite television provider.”” Experts expressed concerns about the plan’s feasibility from the
beginning,*® and these concerns seem to have been validated over time. Despite DISH’s wireless
network deployment,*' it has so far failed to become the competitor that proponents of the
merger asserted it would become, as evidenced by the continued domination of Verizon, AT&T,
and T-Mobile,” and by DISH’s financial struggles.”
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The proposed T-Mobile/UScellular deal would give T-Mobile millions of new customers and
“substantially all of UScellular’s wireless operations,”** which includes spectrum assets and a
“long-term” lease over 2,100* of UScellular’s 4,500 towers.*® The potential harm to consumers
is clear: an international comparative study shows that consumers in markets with three mobile
wireless service providers pay phone bills that are, on average, three times more expensive than
those of consumers in markets with four providers.”” T-Mobile’s acquisition of Sprint left the
U.S. with only three dominant nationwide wireless providers, and this transaction would
eliminate further competition from the marketplace, exacerbating harms to consumers and
competition.

Antitrust law prohibits any merger that may substantially lessen competition.*® The DOJ and
Federal Trade Commission’s (“FTC”) finalized Merger Guidelines note that “a merger between
competitors that ... creates or further consolidates a highly concentrated market may
substantially lessen competition.”” The DOJ and FTC typically use the Herfindahl-Hirschman
Index (“HHI”) to measure concentration levels, deeming markets with an HHI greater than 1,800
as being “highly concentrated.”* In 2017, before T-Mobile’s acquisition of Sprint, the HHI for
the mobile wireless market measured 3,101.*" At the end of 2021, following T-Mobile’s
combination with Sprint, concentration levels were 3,596*—nearly double the level antitrust
enforcers classify as highly concentrated. T-Mobile’s proposed acquisition of UScellular would
further concentrate this market, in presumptive violation of antitrust laws.

The proposed transaction would eliminate competition between T-Mobile and UScellular where
the carriers’ networks overlap, as well as potential competition between the carriers in markets
where they do not currently overlap. T-Mobile has previously explained its plans to expand its
network in rural America,* while UScellular has long been committed to providing “best-in-
class connectivity to rural Americans.”* The proposed transaction would eliminate any potential
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Experience and Unparalleled Benefits to Millions of Customers,” press release, May 28, 2024, https://www.t-
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for head-to-head competition between T-Mobile and UScellular for millions of Americans in the
most difficult-to-serve locations.

The finalized Merger Guidelines additionally clarify that antitrust agencies may evaluate a
company’s overall pattern of multiple acquisitions in the same business which, as the Supreme
Court recognized, can “convert an industry from one of intense competition among many
enterprises to one in which three or four large [companies] produce the entire supply.”* T-
Mobile’s continual roll-ups cannot go unchecked. To do otherwise would only help perpetuate a
vicious cycle of consolidation. In fact, some analysts have already referred to this proposed deal
as a “signal [of] the start of more consolidation in an industry with fewer players than ever,” and
“the first shot across the bow in the wireless world,” as industry consolidation may “speed up
into 2025.7%

In addition to scrutinizing this latest proposed acquisition by T-Mobile, the DOJ should closely
review T-Mobile’s compliance with the T-Mobile/Sprint Final Judgement.* If the DOJ finds that
T-Mobile has failed to abide by the terms of the Final Judgement, or that the terms need to be
strengthened or extended to address transaction-related harms, or if the DOJ finds T-Mobile has
otherwise violated antitrust law, DOJ should take appropriate action, including considering
unwinding the 2020 T-Mobile/Sprint merger.

The FCC Must Review the Merger to Determine if it is Consistent with the “Public
Interest, Convenience, and Necessity”

In addition to granting antitrust authority to the DOJ and FTC, Congress has directed the FCC to
review certain telecommunications industry transactions to determine whether they would serve
“the public interest, convenience, and necessity.”*® This ensures that companies that have been
granted licenses to use the public spectrum are good stewards of this spectrum and assists in the
FCC’s management of spectrum in the public interest.*

The FCC’s review, while informed by competition principles, is not limited to them. Consistent
with the Communications Act of 1934, the FCC must closely examine whether the proposed
transaction is in the public interest. The Commission’s analysis should weigh the transaction’s
likely and significant public interest harms—such as fewer choices for consumers; higher prices
for essential connectivity; fewer jobs; and lower levels of investment in network deployment,
innovation, and service quality—against any benefits.
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The FCC should also consider the proposed deal’s potential reduction of jobs, as it did in its
review of AT&T’s proposed acquisition of T-Mobile, where the Commission found the
transaction would result in fewer jobs across the business.*® This is a particularly important factor
with respect to this transaction, given T-Mobile’s record of cutting thousands of jobs in the wake
of its merger with Sprint.”' Prior to the T-Mobile/Sprint merger, then-T-Mobile CEO John
Legere testified under oath before the Senate Judiciary Committee’s Subcommittee on Antitrust,
Competition Policy, and Consumer Rights that the deal would create thousands of new jobs,™
specifying in prepared remarks that the company would add 11,000 new jobs by 2024.> But by
the end of 2022, SEC filings showed that the new T-Mobile employed 7,000 fewer people than
T-Mobile and Sprint employed in 2020,>* even before the company’s 5,000 layoffs in 2023.
Going forward, the FCC should treat any public interest claims of job growth with skepticism,
and the DOJ should closely scrutinize the transaction’s impact on competition for
telecommunications industry workers.

T-Mobile’s proposed acquisition of UScellular would also increase concentration in spectrum
holdings, further consolidating control of a key and scarce input for mobile wireless carriers. The
FCC has noted that spectrum is a “critical input” that “can affect whether, when, and where ...
potential entrants will be able to expand capacity or deploy networks.”> DOJ has recognized that
“spectrum policies that promote competition and enhance the potential for entry and expansion
in the wireless market play a vital role in protecting, and indeed enhancing, the competitive
dynamic to the benefit of American consumers.”® In its 2022 Communications Marketplace
Report, the Commission highlighted that “[a]s of July 2022, the three nationwide service
providers, AT&T, T-Mobile, and Verizon Wireless, together held 78% of all the spectrum” used
for mobile wireless use.”’ Permitting T-Mobile to acquire UScellular would further concentrate
spectrum holdings among the largest three carriers, eliminating potential competition from
smaller firms.

T-Mobile and UScellular bear the burden of proving that the proposed transaction serves the
public interest.™® As such, the FCC should not approve this proposed deal if T-Mobile is unable

* Id. at pp. 106-111.
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to prove that it would affirmatively benefit the public. The FCC also should refrain from
approving the proposed deal if T-Mobile fails to provide enough information for the FCC to
make this determination.” The Commission should also analyze how to reduce concentration in
spectrum holdings to promote greater competition, investment, network deployment, and
innovation in the mobile wireless market. The Commission’s most recent review of its mobile
spectrum holdings policies concluded more than a decade ago.”

Conclusion

T-Mobile’s merger with Sprint resulted in higher costs for consumers, job losses, and less
competition in the wireless industry. Allowing T-Mobile to continue its roll-up strategy by
acquiring UScellular would exacerbate these harms. We therefore urge DOJ to scrutinize this
proposed deal and challenge it if it would substantially lessen competition, and we call on the
FCC to carefully review the merger and not to permit the transfer of licenses if it would fail to
affirmatively serve the public interest, convenience, and necessity.'

Sincerely,
Elizhbeth Warren Amy KYeBuchar
United States Senator United States Senator
&«—/W
Christopher S. Murphy'l Bernard Sanders
United States Senator United States Senator
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