The Bank Merger Review Modernization Act

Before banks merge, they need approval from federal regulators, including the Federal Reserve
(“Fed”), the Federal Deposit Insurance Corporation (FDIC), or the Office of the Comptroller of the
Currency (OCC), but the review process for bank mergers is fundamentally broken. Voluntary bank
mergers have driven a rapid decline in the number of banks from over 12,000 in 1990 to less than 5,000
today. Studies show that bank mergers can result in higher costs to consumers and decreased access to
financial products. And when two large banks merge, it has even greater risks for the economy,
potentially creating a bank that’s too big to manage effectively or creating a new “Too Big to Fail” bank
that could threaten our financial stability.

When regulators consider a merger, they are supposed to evaluate a number of factors, including: (1)
whether the merger will create local monopolies for banking services; (2) whether the merged bank will
be well managed; (3) whether the new bank creates risk to the financial system; and (4) the merger’s
effects on the public, including consumers. In practice, financial agencies almost exclusively focus their
analyses on the impact of the merger on competitiveness and often pre-review the merger in secret with
banks before they announce it publicly. As a result, the merger review practice lacks analytical rigor, and
regulators serve as rubber stamps. Of the 3,819 bank merger applications the Fed received between 2006
and 2017, it did not decline a single one.

On Friday, December 6™, the merger of BB&T and SunTrust is expected to close after being approved by
the Fed and the FDIC in mid-November. The merger will form the sixth largest bank in the United States
and the first new Too Big to Fail Bank since the financial crisis.

It’s time to stop rubberstamping bank mergers at the expense of consumers, communities, workers and
the financial system. The Bank Merger Review Modernization Act would strengthen the statutory
framework under which mergers are evaluated by:

e Guaranteeing that the Merger is in the Public Interest. The legislation clarifies and strengthens the
public interest aspect of the merger review by:
o Requiring Consumer Financial Protection Bureau approval when at least one applicant
offers consumer financial products;
o Strengthening the Community Reinvestment Act (CRA) by only allowing institutions
with the highest rating in two out of three of their last CRA exams to merge; and
o Requiring transparent disclosure of discussions between the institutions and regulators
before the merger application is filed.

e Safeguarding the Stability of the Financial System. The legislation requires regulators to use a
guantifiable metric developed by the Basel Committee on Banking Supervision to evaluate
systemic risk. The score is based on the size, interconnectedness, substitutability, complexity, and
cross-jurisdictional activity of the institution.

e Requiring that Regulators Examine the Anticompetitive Effects on Individual Banking Products.
The legislation requires regulators to examine how the merger would impact market concentration
for individual banking products, such as commercial deposits, home mortgage lending, and small
business lending rather than just the general availability of banking products in local markets.

e Ensuring that the Merged Bank has Adequate Financial and Managerial Resources. The
legislation requires regulators to review the leadership of the merged institution to ensure that the
selected individuals have strong records with respect to risk management. Larger institutions
would also have their balance sheets examined to ensure that they will be on solid financial
footing.



https://www.kansascityfed.org/publicat/econrev/pdf/15q1Kowalik-Davig-Morris-Regehr.pdf
https://www.fdic.gov/bank/statistical/stats/2019sep/fdic.pdf
https://www.fdic.gov/bank/statistical/stats/2019sep/fdic.pdf
https://www.kansascityfed.org/publicat/econrev/pdf/15q1Kowalik-Davig-Morris-Regehr.pdf
https://poseidon01.ssrn.com/delivery.php?ID=008123105009025101070125000067085123023052060049063082078071077111007127123116001101097117049063005046045108112093104017004113053007027029064065110123110076072004070088029067088083069110115127118022089030010066094121075025028076064080019092087020126078&EXT=pdf
https://corpgov.law.harvard.edu/2019/09/17/modernizing-bank-merger-review/
https://www.federalreserve.gov/bankinforeg/competitive-effects-mergers-acquisitions-faqs.htm
https://www.foxbusiness.com/economy/elizabeth-warren-grills-feds-powell-over-bbt-suntrust-merger
https://www.warren.senate.gov/imo/media/doc/Powell%20Response%20re%20Mergers.pdf
https://abcnews.go.com/Business/wireStory/federal-reserve-approves-merger-bbt-suntrust-banks-67145450

