Congress of the United States
Waghington, BE 20510

May 23, 2019

The Honorable Steven T. Mnuchin
Secretary

U.S. Department of the Treasury
1500 Pennsylvania Avenue, N.W.
Washington, D.C. 20220

Dear Secretary Mnuchin:

On April 18, 2019, Sears Holding Corporation (Sears) filed a lawsuit “suing its former chairman,
Eddie Lampert, as well as former board members...for allegedly stripping [Sears] of billions of
dollars as it collapsed into bankruptcy.”! As a former member of Sears’ board, you were named
as a defendant in the lawsuit. In light of this recent lawsuit, as well as the recent decision of the
Pension Benefit Guaranty Corporation (PBGC) to take responsibility for Sears’ two pension
plans,? we write to request information about your role as a Sears board member and the
Treasury Department’s continued involvement in decisions related to Sears.

In October 2018, Sears, an iconic American retailer, filed for bankruptcy—driven into financial
ruin, in large part, as a result of decisions made by its CEO and Chairman, Eddie Lampert.’
Lampert, your former college roommate and close friend,* first acquired Sears in 2005 when his
hedge fund, ESL Investments, purchased the company.® You were an investor in that fund and
served on its board.® Lampert’s ownership of Sears facilitated your involvement with the
company. In May 2003, you joined the board of directors of the ESL Investments-owned Kmart
Holdings Corporation’; when Kmart merged with Sears in March 2005, you joined the board of
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the new Sears Holding Corporation.® You served on Sears’ board of directors until December
2016.°

While ESL Investments had operational control of the Sears Holding Corporation, the company
engaged in questionable financial engineering and other managerial decisions that enriched
executives while decimating Sears’ long-term growth and sustainability—ultimately resulting in
Sears’ bankruptcy and tens of thousands of lost jobs. For example:

e Upon taking over Sears Holdings Corporation, Lampert took “an ax to the company’s
operating expense[s] and capital expense[s],”!? rewarding investors, such as his own
hedge fund, rather than investing in the growth of the company. Between 2005 and 2008,
Sears bought back nearly $6 billion worth of stock, which was more than double what it
spent on capital expenditures.!!

o Lampert loaded Sears with large amounts of debt, contributing to its inability to adapt to
a changing retail environment. In FY2005, the company had a net debt-to-equity ratio of
-0.04, and by FY2013, the ratio was 1.48.!2

e Lampert “closed over 3,500 stores and fired more than 250,000 workers” during his
tenure at Sears.!> Lampert imposed cost-cutting initiatives that led to sales declines and
store closures.'* In addition to closing unprofitable stores, Lampert also sold off some of
its profitable stores to raise cash.'’

e Lampert sold off Sears’ valuable real estate assets and then pocketed the profit, leaving
the company in a precarious financial state. According to reports, “in 2015, Lampert split
off 235 of Sears’s most profitable stores and 31 other Sears real-estate holdings, selling it
to a publicly traded real-estate investment trust (REIT) called Seritage Growth Properties
for $2.7 billion.”'® ESL Investments owns more than 43 percent of Seritage, and
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Lampert currently serves as its Chairman.!” Sears paid $349 million to Seritage in rent,
as well as other expenses, in 2015.'®

In their recent lawsuit, Sears creditors accuse you and five other members of the Sears board of
“assisting” Lampert in “transferr[ing] billions of dollars of the Company’s assets to its
shareholders” at the expense of the company as a whole. !° Sears Holding Corporation also states
that during the “asset stripping,” which Lampert himself would describe as a “death spiral,” or
“cannibalizing core assets to meet ordinary course obligations,” Lampert and other defendants
had no plan to return the company to profitability.*” The company only avoided collapse by
entering into emergency secured loans with Lampert and ESL Lenders. As Sears creditors state,
“[Lampert and the ESL Defendants] breached their fiduciary duties by engaging in this self-
dealing and the Directors breached their fiduciary duties by approving these loans.”?! The
creditors also argue, “Had Defendants not taken these improper and illegal actions, Sears would
have had billions of dollars more to pay its third-party creditors today and would not have
enduregzthe amount of disruption, expense, and job losses resulting from its recent bankruptcy
filing.”

In your current role as Treasury Secretary, you have had the opportunity to intervene on behalf
of Sears and in favor of Lampert’s interests. After Sears declared bankruptcy but while Lampert
still served as the Chairman of the Board of Sears, 23 Sears Holdings Corporation transferred
responsibility of the company’s two pension plans, underfunded by about $1.4 billion, to the
Pension Benefit Guaranty Corporation (PBGC).2* PBGC took responsibility for the pension
plans of more than 90,000 workers, as Sears Holdings Corporation was no longer able to pay the
benefits owed to employees in these plans.?® As Secretary of the Treasury, you are, along with
the Secretary of Commerce and Secretary of Labor, one of three members of the board of
directors that oversees the PBGC. You stated in your confirmation hearing that you would recuse
yourself from any official PBGC actions related to Sears,?® and your ethics agreement required
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you to do so for one year after your confirmation, but the current status of your recusal
requirements—and the exact types of decisions you are recused from—are unclear.?’

We are deeply concerned by the financial engineering and potentially illegal activity that took
place at Sears Holding Corporation while you served on the company’s board. In addition, we
are concerned that, as Treasury Secretary, you are in position to take actions that benefit Sears
shareholders and owners at the expense of workers and taxpayers. Therefore, we ask that you

answer the following questions no later than June 13, 2019:

2

1. While you served on the board of directors for Sears Holdings Corporation and ESL
investments, how did you advise Lampert and other Sears leaders on:

a. Lampert’s decision to buy back nearly $6 billion worth of Sears stock between
2005 and 2010 and take “an ax to the company’s operating expense[s] and capital
expense[s]” in the process?

b. Lampert’s decision to load Sears with large amounts of debt, leaving the company
with a net debt-to-equity ratio of 1.48 by 2013?

c. Lampert’s decision to “repeatedly [spin] off major assets to [] shareholders”
“beginning in 2011 and 2012” at the expense of the business???

d. Lampert’s decision to “split off 235 of Sears’s most profitable stores and 31 other
Sears real-estate holdings, selling it to a publicly traded real-estate investment
trust (REIT) called Seritage Growth Properties for $2.7 billion,” leaving Sears in a
precarious financial state?

e. Other cost-cutting decisions that led to over 3,500 store closures and 20,000 job
losses? '

2. As aboard member for the PBGC, did you participate in any discussions or decisions
regarding Sears’ underfunded pension plans? Did any member of Sears’ senior
leadership, including Lampert and other current or former members of the board of
directors, communicate with you, or attempt to communicate with you, about the PBGC
decision? If so, please provide copies of that communication.

3. Inyour January 10, 2017 ethics agreement, you stated that for one year you would “not
participate personally and substantially in any particular matter involving specific parties
in which” you knew that Sears Holdings, Inc., “is a party or represents a party.”?’
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a. Have you sought or received any waivers from this agreement?

b. Have you sought any advice from the Treasury Department’s Designated Agency
Ethics Official regarding decisions related to Sears, and if so, have you followed
this advice?

c. Since the one-year deadline has passed, have you been involved in any Treasury
or PBGC actions related to Sears or Lampert? If so, please describe these actions.

Sincerely,

g%( mg@

Elizalfeth Warren exandria Ocasio-Cortez
Unitefl States Senator Member of Congress
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